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Pursuant to Rules 2.1 <3 and 4.6(i) of the Practice Manual of the Board of Inunigration

Appeals ("Board"), AmieU Sharma-rCrawford Attorneys At Law and The Clinic, jointly request
leave to submit a brief in response to Amicus Invitation No. 16-09-19 issued hy the Board on
September 19,2016. The joint amicus brief i§ submitted with this motion.

Shatma-Crawford Attorneys at Law ("SCAL") is a three-attorney law firm that practices
immigration law in die heaif of the United States. Wlide a small firm, SCAL is a premier law
firm known for litigating complex issues in the field of immigration and nationality law. In its
practice, SCAL seeks to promote the jurisprudence of the immigration laws and advocates for

the reasonable and rational interpretation and application of the laws in immigration matters. In
so doing, SCAL attorneys practice regularly before the United States Citizenship and
Immigration Services and the Executive Office for Immigration Review, as well as before the

United States Distilct Courts, Federal Courts Of Appeals, and, where possible, the Supreme
Court of the United States.

In 2012, keenly aware of the lack of competent representation for indigent individuals,

the principals at SCAL responded to the needs of the community and opened The Clinic, the

only non-profit legal seiwice provider in the area dedicated exclusively to helping those facing
removal proceedings. Despite a lack of community economic support and resources. Hie Clinic

continues to provide quality legal, representation that centers upon the diligent and innovative
representation of indigent non-citizens at the immigration court level.

The issue addressed herein is one of exceptional importance for the numerous individuals

living in die United States who appear before the immigFation authorities. Many of these
individuals have only a single opportunity to present their cases for consideration of relief.

Guidance from die Board on the proper interpretation of INA §240A will aid in the orderly

(

administration ofthe immigration laws ~ an essential component in the preservation ofstable
communities across the nation.

Accordingly, Amid respectfully request leave to submit the attached brief.

RespectMl^su^i
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I.

INTRODUCTION

Immigration law is often referred to as second only to tax law in its complexity.

However,this case is not an iilustration ofthis principle. Although the Immigration and

Nationality Act(INA)does not define the phrase,"admitted in any status," common principles of
statutory interpretation resolve any doubt in the phrase's meaning. "Admission" is clearly

defined by the INA. Furthermore,"status," as a legal term,is rather simple. It is a merely a
classification given to a person, which defines their position relative to others in the community
and tlteir rijghts and responsibilities. Simply because a noncitizen does not match a particular
status designated in the JiNA or prior case law does not mean tlie noncitizen lacks status.

Furthermore, die use ofthe term "any" suggests that Congress intended iNA § 240A(a)to be all-

inclusive, relating to an admission in any Status, whetlier listed in the INA and otherwise,

including wave-through admissions. The Board OfImniigration Appeals(Board)previously
determined that an alien who was lawfully admitted to the U.S. need not identify a particular
"status"in order to adjust status to tliat oflawful permanent resident. Matter ofQuilantan,25
I&N Dec.285(BIA 2010);see also Matter ofAreguillin, 17 I&N Dec. 308(BIA 1980). This

reasoning applies with equal force to an application for cancellation ofremoval under INA §
240A(a). The only circuit to address this issue has agreed, and the Boai-d should as well,
n.

STATEMENT OF INTEREST OF AMia

Shatma-Crawford Attorneys at Law("SCAL")is a tiiree-attomey law firm in the heart of

the United States, specializing in immigration law. In its practice, SCAL seeks to promote die
jurisprudence ofthe immigration laws and advocates for the reasonable and rational

interpretation and application ofthe laws in immigration matters. The Clinic at Sharma-

Crawford Attorneys at Law is a nonprofit organization dedicated exclusively to providing legal

representation to indigent individu^s facing removal proceedings in die Kansas City
Immigration Court.
III.

ARGUMENT

A. Anyone admitted on a wave-tiirough entry is admitted in a status under INA §
240A(a)(l) under the plain reading of the statute and the INA.

L A wave-through admission constitutes an admission in "any status," based on
the common legal meaning ofthe word "status."

The first step for interpreting any statute is to look at the plain language ofthe statute, See

Matter of Briones, 24 I&N Dec. 355, 361 (BIA 2007) ("In conducting such a review, the
touchstone of our mialysls is the plain language of the statute."). In so doing, courts assume %at
die legislative purpose is expressed by the ordinary or plain meaning of the words used."Matter
of Masri, 22 I&N Dec. 1145, 1148 (BIA 1999)(citing /AiS v. Cardoza-Fonseca, 480 U.S. 421,

431 (1987)). Therefore, where die Statutory language is unambiguous, agencies must give effect

to die expressed intent of Congress. See Chevron USA.,: Inc. v. Natural Resources DefenseCouncil, Inc.,467 U.S. 837,843(1984).
Unlike the term "admission,"' the INA does not define the term "status." Tlie Board

however has discussed the meaning of"status." In Matter ofBlancas-Lara, the Board concluded

that status is a term "used in the irnmigration laws in a manner consistent with the common legal

definition." 23 I&N Dec. 458,460(BIA 2002). The Board adopted the common legal definition
of"status" found in Black's Law Dictionary: "'[s]tanding; State or condition,'" and "'[tjhe legal
relation of[an] individual to [the] rest of the community.'"Id. Therefore, any non-citizen has an

''The terms'admission' and 'admitted' mean, with respect to an alien,the lawful enhy ofthe alien into the United
States afterinspection and authorization by an immigration officer;" INA § 10l(a)(l3}(A).

•

•

r
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hrimigi-ation status^ or legal relation to the rest of the non-citizen community, whether it is

immigrant Status, nonimmigrantstatus, quasi-lawful status or simply unlawful status.^
The concept is best understood by analogizing it with premises liability laws. Under state
laws, a private property owner owes varying degrees of care, or rights, to individuals, on their
property based on their status on the landowner's property. Under common law, individuals on

another person's, property are considered invitees, licensees or trespassers.^ Trespassers, who

enter the property witlTout consent, have little recourse if they are injured on the property.
Licensees, who receive permission to enter or remain on the property, and invitees, who enter the

property for business purposes of mutual benefit of the homeowner, receive considerably more
protections than trespassers. Although licensees and invitees may be ejected from private

property for certain reasons, they have legal rights and protections due tO the owner's express or
implicit permission to enter and remain on tire property.

A respondent waved through at the border resembles a licensee under premises liability

law, having entered the U.S. upon tire express permission ofthe U.S. border patrol. This express
permission grants certain rights under the immigi-ation laws, including the ability to adjust status

(if the respondent otherwise meets the legal requirements). Similar to a licensee, that respondent
may be expelled from the U.S. for various reasons under immigration law. However, it is clear

lliat based on that icspondent's admission, or permission to enter die U.S., the respondent had a
legal immigration status that tliat gaVe him or her certain rights and responsibilities under the
law. Even if the respondent was not granted any sort of permission to remain in the U.S., the
respondent nevertiieless had the status of having been admitted to the U.S.

® "Tlie word 'status* itselforiginally signified nothing more than the position ofa person before the law.Therefore,
any person (except slaves, who Were not regarded as persons,for legal purposes)had a status." Black's Law
Dictionary(9tli ed> 2009).

'
See Restatement(Second)ofTorts § 333,342,343(1965).

In Tula Rubio v. Lynch, the Fifth Circuit Court of Appeals ~ tlie only circuit court to
address tliis specific issue — adopted the common meaning of the word "status," citing Black's

Law Dictionary and Merriam-Webster Collegiate Dictionary. 787 F.3d 288,293(5th Cir. 2015).

It also adopted the common meaning of the term "any." Id. The court then found it "clear that
the plain meaning of the phrase 'any status' broadly encompasses all states or conditions, of
whatever kind, that an alien may possess under the immigration laws." Id.

Apparently upset with this result, an active judge v«th the Fifth Circuit requested a poll
on reconsidering the decision en banc. See Tula Rubio v. Lynch, 805 F.3d 185, 185 (5th Cir.

2015). However, a majority of the judges of the Fifth Circuit voted, 10-5, against rehearing, and
the request was thus denied. Id. at 186. The dissenting judges wrote tliat "status" is a "terni of

art" in the INA, and only "refers exclusively lo the legal categories enumerated in the INA and

conferred upon aliens." Id. at 187-88. However, tliis argument ignores the plain reading of the
statute, which does not include a the word "lawful," for example, and finds little support in the
INA or case law. In fact, it contradicts the Board's express finding in Blancas-Laras, which

adopted the common legal meaning of the word "status." 23 l&N Dec. 458 (BIA 2002)
("'Status' is a term of art, which is used in the immigration laws in a manner consistent with the
common legal definition."). Therefore, under the common legal definition of "status," wave-

through entrants have a status, or condition under the law,even if it is not a specific immigrant or

nonimmigrant status.

-

2. The ordinary use ofthe word "any"signifies an ail-inclusive definimn.

The use of the term "any" suggests Congress intended to broaden the <:^egories of aliens

eligible for cancellation of removal under INA § 240B(a). In Tula Rubio, the B^fth Circuit states
the "use of the word 'any' to modify a term [status]'suggests a broad meaning.'"^®
293 (5th Cir. 2015)(citing Ali v. Fed. Bureau of Prisons, 552 U.S. 214 (2008)). Courts have

8i

consistently read tlie term "any" as having an expansive meaning. For example, in Ali v. Fed.

Bureau ofPrisom, the U.S. Supreme Court was tasked with detemiining the meaning of the
phrase "any other law enforcement officer" regarding a waiver of the federal government's
sovereign immunity in certain circumstances under the Federal Tort Claims Act(FTCA). 552
U.S. 214(2008). The majority ofjustices held that the use of the term "any" suggests a "broad

meaning."Id. at 219. The majority stated that "[rjead naturally, the word 'any' has an expansive

meaning, that is, 'one or some indiscriminately of whatever kind,'" Id. (citing United States v.
Gonzales, 520 U.S. 1^ 5 (1997)). Consequently, the Court held tliat "Congress' use of'any' to

modify 'other law enforcement officer' is most naturally read to mean laW enforcement officers
of whatever kind." Id, at 220. The Court did not find any limiting language that Would suggest a

narrower reading of the statute relating only to customs and excise issues. The Court noted that
"[h]ad Congress intended to limit § 2580(c)'s reach as petitioner contends, it easily'could have
written 'any other law enforcement officer actiiig in a customs or excise capacity.'"Id at 227.
In the instant matter, the use of the word "arty" used in the phrase "admitted in any

status" should be given die same treatment as tlie use of tlie word in AU v. Fed. Bureau of
Prisons. The phrase is most naturally read to mean status of whatever kind,including all statuses

designated in the INA or otlierwise. There is np language within the statute suggesting a
narrower use of the term "any." Congress could have easily restricted the language to "admitted
in any lawful status" or specifically limited the statute to "immigrant status" Or "nonimmigrant

status." As in Ali, the word "any" is naturally read to be expansive, not limiting. Furthermore, as
was noted by the Fifth Circuit, "the plain meaning of the phrase 'any status- broadly
encompasses all states or conditions, of whatever kind," including wave-through entrants even if
tliey do not have a lawful status. Tula Rubio,787 F.3d at 293.

3, The term "status" includes immigrant, nonimmigrant and any.other status in the
INA,including unlawfulstatus.

It is a cardinal mle ofstattjtory construction that a statute is to be read "as a whole, so as
to 0ve effect to each of its provisions without rendering any language superfluous." Beck v.
Pfiipis, 529 U.S. 494, 506-07 (2000). The INA mentions both lawful and unlawful status in

various sections. Specifically, INA § 245 differentiates between "lawful status" and "unlawful

immigration status" regarding eligibility for adjustment of status.'^ Furthei-more, INA § 245A
requires that applicants liiust have resided continuously in the U.S. in "unlawful status" since
January 1, 1982 to the date of tlieir application. "Unlawful status" includes people who hud no
immigrant Or nonimmigrant status or people whose nonimmigrant status expired before 1982.
5eeINA§245A.

Congress must have known about these specific references to lawful and unlawful status

when it created cancellation of removal for LPRs in 1996.^ By including the language "any
status" it was presumably intended to include any status listed in the INA or otherwise. As stated

above. Congress could have easily restricted the language to lawful status or immigrant status or
nonimmigi-ant status. The inclusion of"any" clarifies that § 240A(a)(2) includes admissions in
all statuses listed in tlie INA or otherwise, lawful or Unlawful.

The Department might argue tliat our interpretation renders the phrase "in any status"
superfluous. Tilis argument is not supported by the structure of the statute, however. By
including this language in subsection (2), Congress was Clarifying the differences between

subsection (1) and (2) of INA § 240A(a)(2); If subsection (2) read only "has resided in the
See INA § 245(cX2)C'[S]ubsection(a)shall not be applicable to...subject to subsection(k)an alien (other than
an immediate relative as defined In.section 201(b)...who is in unlawfid iittmfgraiion sialvs on the date offiling the
application for adjustment ofstatus or who has failed... to maintain 6Icnftil sialits since entry into the United
Stales.").

® See section 240A ofillegal Immigration Reform and immigrant Responsibility
Act of 1996, Division C ofPuk L. No. i04 -^2018,110 Stat. 3009-546.

6

United States continuously for 7 years after having been admitted," it would create an ambiguous
statute. Without the clarification of "admitted in any status," courts may have assumed the

admission referred to admission as an LPR, as is mentioned in subsection (1). This interpretation
would render subsection (1) useless, creating significant ambiguity in the statute. In fact, in

Matter ofBlancas-Lara, 23 I&N Dec. 458(BIA 2002), the Department unsuccessfully made the
argument that admission under § 240A(a)(2) refers to an "admission in any status" refers only to
LPR admissions. By including "in any status," Congress clarified that subsection referred to an
admission in any status, whether as an LPR,nonimmigrant or any other status.

In All V. Bureau of Prisons, the Supreme Court rejected the petitioner's argument
regarding the superfluous nature of the term "any' by stating, "Congress may have simply
intended to remove any doubt that officers of customs or excise were included in Taw

enforcement officers.'" Ali v. Fed. Bureau ofPrisons, 552 U.S. 214 (2008). Here, based on the

plain meaning of the terms and statutory construction of the INA, it is clear that Congress
intended to remove any doubt that sections 240A(a) included individuals admitted in status of
"whatever kind." Id.

In other words, the most logical reading of the statute would be to find that the phrase "in
any status" is simply included in INA § 240A(a)(2) to clarify that, as long as the noncitizen was

lawfully admitted within the meaning of the INA, and subsequently resided in the U.S. for at
least seven years, this section applies. The Fifth Circuit Court of Appeals agrees. See Tula
Rubio,787 F.3d at 295-296. And as the Board has already found, a wave-through admission is a

procedurally lawful admission. See, e.g.. Matter ofOuilantan, 25 l&N Dec. 285,289-'^^^^\
2010).

/-J?
jiO
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/2 Matter
• 'of.
B. Wave-through entrants are "admitted in any status" accordin^lo
QuUantan and Matter ofAreguillin.

• -..

til
g

Araici's interpretation of "status" comports with Board decisions Matter of QidUmtan
and Matter of Areguillin, 17 I&N Dec. 308 (BIA 1980) regarding an alien's eligibility for
adjustment of status. According to INA § 245, the status of an alien who was inspected and

admitted or pai'oled into the United States ... may be adjusted ... to that of an alien lawfully
admitted for permanent residence." (emphasis added). The name of the relief (adjustment of

status) and the language of the statute require that an applicant have a certain status after entry

that may then be changed to LPR status;^ otherwise, the relief would be called creation ofstatus.
In Areguillin, the respondent was a passenger in a car that was traveling from Mexico to
the U,S. and was stopped at the border. Areguillin at 309. The border agent questioned the driver

but did not ask any questions to the respondent. The border agent then waved the car through the
border. The Board determined that he was still eligible to adjust status because of his lawful
admission to the U.S. Similaidy in Quilantan, the respondent approached tlie border as a

passenger in her U.S. citizen friend's car. The friend provided his proof of citizenship to the
border agent and the agent waved him tlrrougli. Quilantan at 286. The agent did not ask for
respondent's identification. The Board reaffirmed Areguillin and detennined that noncitizens

who are admitted by proving "procedural regularity" may apply for adjustment of status under
INA § 245. Id. at 290-91. In both of these cases, the respondent's had a legal status, or relation
to. other noncitizens in the U.S.; they had the status of having been admitted to the U.S., or

simply unlawful status. Accordingly, puisuant to INA § 245, they were permitted to change that
Status to tliat ofa lawful permanent resident.
Cancellation of removal under INA § 240ACa) contains tlie same requirements for an

applicant to show an "admission" and "status" in order to adjust status under INA § 245.

® Merriam-Webster defines adjustment as "the act or process ofchanging or adjusting something(such as a
number)." Merriam-Webster.cOM,available at http://www.meiTiam-webster.com/dictionary/adjustment
(emphasis added).

Thecefore, the Board's holdings in Quilantan and Areguillin require the Board to consider a

lawful admission, such as a wave-though admission, as an "admission in any status" under INA
§ 240A(a). Wave-through entiunts are lawfully admitted to the U.S. after presenting themselves
for questioning by a U.S. border officer. A waive-through entrant therefore obtained the same

status as the respondents in Quilantan and Areguillin - i.e. the status of having been admitted to
the United States.

C. Mtitter of Btancas-Lara does not Umit "any status" to immigrant or nonimmigrant
status.

In Matter ofBlancas-Lara, the Board held that the "period of an alien's residence in.the

United States after admission as a nonimmigrant may be considered in calculating the 7 years of
continuous residence required to establish eligibility for cancellation of removal under section

240A(a)(2)." 23 I&N Dec.458,458(BIA 2002)Therefore Mr. Blancasiara'S admission using a
border crossing card was an "admission in any status."' This case did not concern the same,
factual scenario as tlie case at hand. It did not discuss non-traditional admissions like the wave-

through admissions in Matter of Quilantan and Matter of Areguillin. The Board does not
specifically limit its interpretation of section 240A(a)(2) Only to inmiigi'ant or noiiimmigraht

status:^ The issue of whetlier a non-traditional admission was an "admission in any status" was
irrelevant to the issue in Matter ofBlancas-Lara. As such, the Board's holding in Blancas-Lara

does not require tlie Board to limit section 240A(a)(2) to only imnrigrant and nonimniigiant
admissions.

'
Attlie time.of Blancas-Lara's entry into the U.S., the holder ofa border crossing card was classified as a
nonimmigrant. Bldncas-Laro,23 I&M Dec. at 460.

^ The Department argues that Ms.Acevedo's interpretation of"any status" contradicts another statement in DldncasLflra, which stated that "in many instances Congress has provided relief for aliens who fell out ofstatus at some

point during their residence in the Utiited States." Bfancas-Lara at 461. The Board must have been referring to
falling but of lawful status. Once any person falls out.of nonimmigrant status,they are deemed to be in unlawful

Status. See INA § 245. The INA,specifically INA § 245A,recognizes unlaw^L status in Circumstances other than
the loss or expiration of imitiigrant or nonimmigrant status.

•

(
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Di Adherence to the plain meaning of the statute does not create absurd results.
The unambiguous meaning of the statute governs unless its strict adherence to the

language creates absurd results. See Mailer of Brianes, 24 I&N Dec. 355, 361 (BIA 2007).
Adherence to the plain meaning ofINA § 240A(a)(2)does not create absurd results. These types
of admissions ai'e uncommon, particularly in relation to LPR cancellation of removal relief. This

is shown by the absolute dearth of case law directly on the issue. Therefore, there is no concern

that this will open the door for relief for a significant number of people or drastically alter
enforcement of immigration laws. As such, based on the plain, unambiguous meaning of INA §
240A(a)(2), wave-through entrants: can qualify for cancellation of removal as having been

"admitted in any status," as long as they meet the other criteria under INA § 240A(a)(2).
E. Under longstanding principle, any ambiguity created by the statute should be
construed in favor of the respondent.

If tile Boai-d considers section 240A(a)(2)to be ambiguous, its ambiguity should be read
in the respondent's favor. The:U.S. Supreme Court has recognized the "longstanding principle of

construing any lingering ambiguities in deportation statutes in favor ofthe alien."IMS. v.
Cardoza-Fomecci,480 U.S.421,449(1987)."We resolve the doubts in favor ofthat
construction because deportation is a drastic measiure and at times tlie equivalent of banishment

or exile," Delgadillo v. Cctrmishael, 332 U.S. 388,68 S.Ct. 10,92 L.Ed. 1,7. In this case,finding
against tlie respondent will likely result in his or her direct deportation to a country where he or
she has no emotional or familial ties. Therefore, any ambiguity created by the statute should be
construed in favor ofthe respondent.
IV.

CONCLUSION

Wave-through entrants have a legal relation to the rest of die noncitizen community upon
their admission to tlie U.S. Although there are no specific designations or names for their

16
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particular status, they nonetheless have one and are eligible for cancellation of removal based on
their lawful admission to the U.S. To hold olhei*wise would contradict the plain meaning ofthe

statute, previous Board precedent and the statutory construction ofthe INA. It would also
contradict the only circuit to address this specific issue. For these reasons, the Board should
follow the Fifth Circuit and find tliat wave-through entrants are eligible for cancellation of

removal under INA § 240A(a)if they otherwise meet the statutory requirements.

Respectfully submitted this

day of October,2016, by
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